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 Honorable Ray Winder
“‘County Attorney '
Cooke County
Gainesville, Texas .

Dear Sir: - : , Opinion No. 0-6579 .

, Re: Whether that part of iske
Texoma into whilch Hickery
Creek flows 1= "a public
body of surface water of
this State” within the
meaning of Article 658bL,

- Vernon's Annotated Penal

GCode, prohiblitling pcliu-
tion of public bodles cf
surface water.

" Thils will acknowledge recelpt of your letter dated
May 9, 1945, requesting an oplnion of this department which
reads 1n part as follows:

_ "Reference is had to'Article 698hb, Penal Code °
of the State of Texas, on the subject of pollution
of public bodles of surface water in Texas.

LI - .

: "Hickory Creek 1= situated in the Walnut Bend
0il Fleld area of Cooke County. It 1z 2 small creek,
often dry, but when 1t ralns there ls sometimesz con-
siderable water flowlng through 1t. This creek flows
into Texoma Lake and I understand thls ILake 18 owned
by the Federal Government. There 1= no atream cr
other body of water flowlng into Hlckory Creek, buat
as aforesaid, Hickory Creek flows Into =ald Lake
Texoma. '

"In view of the definition of 'public body of
surface water of thls State', set forth in Sec. 3 c¢f
. sald Act, and the fact that Hlckory Creek 1=
.not subject to overflow from or into a stream,
- which is the property of the State of Texas
or any subdlvision thereof, and due to the
fact that sald Hickory Creek overflows lnto
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Lake Texoma, which is understood to be the
property of the Unlted States and not the
property of the State of Texas or any subdivi-
slon thereof, your opinion ia deslred as to
whether pollution of Hickory Creek is an
offense under sald law.

"In this connectlon your attention 1s in-
vited to Artlcle Hi44Y, Revised Clvil Statutes
of Texas, authorizing Injunction agalnat per-
=one, corporations, etec., to prevent further

polluting of public waters,

"It 1= the opinlon of the writer that by
reason of the pecullar wordling of Sec. 3, Arti-
cle 698b, Penal Code, no offense 1is commltted
by reason of the pollution of Hickory Creek in
Cooke County, and that the only remedy avallable
for such pollution in thls particular case 1= by
injunction under the provisions of Article 4444,
Revised Clvil Statutes, which the case of Goldsmith
& Powell ve. State, 159 8.W. (2) 534, error refused,
holds may be granted wlthout a prior convictloen
under the Criminal Statute.

n "

Article 698b, Vernon's Annotated Penal Code, reads
In part as follows:

n

"18ec. 2. 'Pollute' is hereby deflned to be
the throwlng, dilschargling, or otherwlsze permitting
to reach or to be introduced into any publlic body
of surface water of thlas State any substance,
materlal or thing 1In such quantity that the =aid
water is thereby rendered unfit for one or more
of the beneficlal uses for which =uch water was
fit or =ultable prior to the introduction of
zuch substance, material or thlng, or is thereby
rendered harmful to publle health, game blrds,
or game anlmals, flsh or other edlble aquatic
animals, or endangers any wharf, or endangers or
hinders the operatlon of any boat, or renders ln-
sanitary or unclean any bathing beach.
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"Sec. 3. The term 'public body of surface
water of this State' shall include all surface
creeks, rlvers, streams, bayous, lagoons, laker
and bodies of surface watersthat are fed by a
stream or are subject to overflow from or into
a stream which are the property of the State of
Texas or any subdivision thereof, and all por-
tion= of the Gulf of Mexlco withln the gulfward
boundary of the State of Texas and all 1inland
vaters of the State of Texas In which the tide
ebbx and flows . . . ."

We u=ually accept the facts =tated in an oplnion
request as the basls of cur oplnion. However, as a consti-
tutional offlicer, the Attorney General, llke the Courts, i=
bound to take notlce of the territorial extent of the jurls-
diction exerclised by the government whose laws he administers.
Accordingly, we must inquire into your statement that Lake
Texoma "ls owned by the Federal Government". Since the United
States is a soverelgn, the extent of the territorial jurisdic-
tion of Texas i= 1nvolved in the question.

We accept your statement "that Hlckory Creek is not
subject to overflow from or into a stream, which is the prop-
erty of the State of Texas or any subdivision thereof." Sec-
tion 3 of Article 698b provides, however, that "The term
'public body of =urface water of this State'! shall include all
++s lakes .,.that are fed by a2 atream or are subject to over-
flow from ...a2 stream which are the property of the State of
Texas ....." Thls statute does not provide that the "lakes"
be "the property of the State of Texas" but merely that the
stream whlch flows into the lake be '"the property of the State
of Texas." However, if Texas has no jurlsdiction over that
part of Lake Texoma into which Hlickory Creek “lows and if that
part of the lLake 1= exclusively wlthin the jurisdlction of the
Unlted States, the ‘power of Texas to denominate such a lake
a "public body of surface water of this State" might well be
gquestioned. Your oplnion request, therefore, ralzes two
questions: firast, whether or not Hlckory Creek, as a stream, 1=
"the property of the State of Texas" and second,vwhether or not
that part of Lake Texoma 1lnto which Hlckory Creek flows lg a
public body of surface water of thls State."

In pas=ling on the flrst question, 1t is not necessary
to determine who owns the bed of Hickory Creek. If that
stream has an average wldth of 30 feet from lt= mouth up to any
glven polnt, =uch portion of the bed of the stream 1s the
property of the State of Texas. Axticle 5302, V. A. C. S.

34 Texas Jurisprudence 86. The State's ownershilp of the bed
of statutory navigable streams which are crossed by the lines
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of the original survey, was relinqulshed by Article 5414a

Ve 2. C. 8, to the extent necessary to make up the acreage
called for in the orliglnal grant or patent. State vs. Brad-
ford, 121 Tex. 515, 50 8. W. (2d) 1065; Heard vs. Town of
Refugio, 129 Tex. 349, 103 8. W. (2d) 728. But regardleas of
wvho owns the bed of Hickory Creek, we are of the oplnlon that
the waters of the creek are the property of the State.

Article 7467, V. A. C. 8. provides in part:

¥The waters of the ordlnary flow and underflow and
tideas of every flowlng river or natural stream, of all
lakes, bays or arms of the Gulf of Mexlco, and the
atorm, flood or rain waters of eery river or natural
stream, canyon, ravine, depression or watershed, wvithin
the State of Texas, are hereby declared to he the prop-
erty of the State, and the right to the use thereof may
be acquired by appropriatiocn ln the manner and for the
use= and purposes herelnafter provided, and may be taken
or dlverted Trom its natural channel for any of the pur-
poses expressed in this chapter. . . ."

: In construing thls statute, the Supreme Court 1in
Turner vs. Blg Lake 01l Co., 128 Tex. 155, 96 S. W. (24)
221, at page 228 =aid:

"The contentlon here 1= that thls article,
particularly the 1taliclzed words, makes the
water from ralnfall whlle on the watershed, or
in ravines and drawe, and vhile it is stlll
regarded in law and fact as surface water, and
before 1t has reached a riparian or public
atream. publlc waters, the pollutinn of whilch
is prohliblted by positlve enactment.

"TPhe statute ls capable of this construction
if 1t alone were to be looked to for lts meaning.
It must be interpreted, however, in the light of
the Constltution and of the common law and Mexlcan
¢ivil law under whilch lands have been granted in
this State. Miller v. Letzerich, 121 Tex. 248,

49 8. W, (2d) Lo4, 85 A.L.R. 451.

"Under both the common law and the Mexican
civil law, the owners of the =oll on which rains
may fall and the surface waters gather are the
proprietors of the water so 'ong as 1t remalns on
thelr land, and prior to its passage into a natural
water course to which riparlian rights may attach.
Farnham on Water Rlights, vol. 3 ¥ 883, and cases
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clted in the note; Miller v. Letzrich, 121 Tex. 2483, 254, 256,
53 s. W. (2d) 404, 85 A.L.R. 451; Hall's Mexican Law (1885)
p. 402, § 1372. |

"Wo citatlon of authority is necessary to demonstrate
that the rlght of a lardowner to the ralnwater whlch falls on his
land 1= a property right which vested 1n hlm when the grant was
made. Belng a property right, the Legislature 1s without power
to take 1t from him or to declare 1t publlc property and subject
by appropriatlon or otherwlse to the use of another. This ls
so regardless of the questlon as to whether the grant was made by
Texas or Mexico. Miller v. Letzerich, 121 Tex. 248, 49 8. V.
(2d) 404, 85 &. L. R. 451, . ."

You have not glven us many facts as to Hlckory Creek but
from the facts that you glve us we belleve that under Texas decislons
1t is clearly "a natural water course to which riparian rights
may attach." 4% Tex. Jur. 1%, 17. Mlller vs. Letzerich, 121 Tex.
243, 49 5. W. (2d) 404, 85 A.L.R. 451; Motl v. Boyd, 115 Tex. 82,
286 8. W. 458, Hoefs V. Short, 114 Tex. 501, 2Z3 S. W. 785, 40
L. L. R. 833; International Great Northern R. Co. vs. Reagan, 121
Tex. 233, 49 8. W. (2d) 414. 1In Hoefs vs. Short, supra, the
Supreme Court held that Barilla Creek 1n Reeves County "is a stream
to which irrigable rights attach." The Court in that case sald:

#
-

“These authorlties and others which follow show that,
vhile the rule as ordinarily expressed is that a water course
must have a well-deflined chanmel, bed, and banks, yet there
may be instances where these are slight, imperceptible, or
absent, and still a water course exlst.

"All authorites agree that a current of water is
necessary, yet the flow of water need not be continuous, and
the stream may be dry for long pericds »nf time. Authorltiles
supra; 1 Kinney on Irrigation 8 307; Angell on Water Courses
(6th Ed.) 8 4, 27 Ruling Case Law, pp 1063, 1066, 1067.

"My. Kinney, in the text cited (section 307), says:

'"PThogse who are acgualnted wlth the streams and water
courses of the arid Rocky Mountain region of thils country,
draining as they do to steep, mountainous areas, wlth their
swift currents runnlng over gravelly and rocky hottoms, know
that often in the dry summer months many of them are entirely
dry, at least upon the surface. All of them, nevertheless,

“have well-defined beds, channels, banks, and currerts of water,
at least the greater portion of the year, and are in every
respect water courses to which water rights may
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attach. But 1t would be plainly lmpractlcable in
this western part of the countrr vo require that,
in crder to constltute 2 water cours=se upon which
rights may attach, there wmust be a ccntlinucus, un-
interrupted, and perennlal flow of water during

the entlire year, and from year to year. Hence the
requlirement of the law ls that in order to consti-
tute 2 water course the stream need not flow all of
the time.'

"The general rule 1s that ravines, swales,
sloughe, swamps and marshes are not water courses,
and yet they are sowmetlimes.

"again, it ls sometlmes =ald that, in order
to constltute a water course, there muet be some-
thing more than mere surface dralinage over the
entire face of 2 tract of land, occasioned by
unusual freshets or other extracrdinary causes.
The authoritles say that this la true 1ln its
strict =enae, but that surface water may collect
from such a large dralnsge area and be =0 con-
tinuous in its flow as to constitute 2 water
course. 1 Kinney on Irrigation, & 306, 312, 314,
315, 317; 27 Rullng Case Law, p. 1063. . . ."

It 1 & fact question as to whether Hickrry Creek l=
a "natural stream" within the meaning of Article T467 and this
¢can be determlned z= 2 matter of law by proof of the extent of
the water shed 1t serves, the character of 1lts bed and banks,
the length ~nd wldth of the stream and the volume and frequency
of its flow. The courts will take judiclal knowledge of as
many of these facts of the natural features cf the State a= it
can obtain from reliable sources but it 1= well to make =uch
factes readily accesxslble by proving them in the trlal. Hoef's
ve . Short, =upra, Internaticnal Great Northern R. Co. ve.
Reagan, supra.

In Goldamith & Powell, et al, va. State, 150 8. W.
(2d) 534, cited in your oplnlon request, the court =aid:

"The waters of 21l natural streams of this

State and of all flsh and other aquatlc 1ife con-

tained in fresh water rivers, creeks, streams and

lake=, or =zloughs subject to overflow from rivers

or other streams wlthin the bordera of this State,

are declared toc be the property of the State; and

the Game, Flsh and Oyster Commizsiconer has jurls-

dletion over and control of =such rivers and

aquatlic life. Arte. 4026 ang 7467 R.C.8. The owner- y
ship is in trus=t for the people (Hoef® v. Short, 114 ﬁi
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Tex. 501, 273 8.W. 785, 40 A.L.R. 833); and pollu-
tion of streams and water courses ia condemned by
both the clvlil statutes. Art. 4444 and Vernon's
Annctated Penal Code Arts. 697, 698, and Art.
§98a. The Constitution of Texas Art. 16

8502, Vernon's Ann. St., designateg rivers and
streams as natural resources, declares that such
belong to the State, and expreasly invests the
Leglslature wlth the preservation and conservation
of such resources "

We, therefore, conclude thet the waters of Hickory
Creek are "property of the State of Texas" within the meaning
of Section 3 of Article 698a, V. A. P. C.

The =econd question inveolved 1n your inqulry 1=
whether or not that part of Lake Texoma into which Hickory
Creek flowe is a "publlc body of surface water of this State."
We sre concerned here wlth the question of the terrlitorial
limite of the 8State snd 1f any part of Lake Texoma 1= =ubject
to the political jurladiction of Texas, whether or not that
part of the lake ls navigable 1n fact.

In Oklahoma vs. Texas, 258 U. 5. 574, 42 Sup. Ct.
4o6, 66 L. Ed. 771, the Supreme Court held that no part of
Red River in Oklahoma 1= navigable 1In fact and as a nen-naviga-
ble stream the ownership of the bed remained in the United States
and did not pass to the State of Oklahoma upon the admission
of thet State into the union, on November 16, 1907. In other
oplnions in the same case the Supreme Court flxed the boundary
~f Texas as the foot of the Texas Bluffs on the South bank of
Red River or on and along the cut bank of the river on the
south slde "at the mean level of the water when 1t washesz the
bank without overflowing 1t." 252 U. 8. 372, 40 Sup. Ct. 353,
64 1,. Ed. 619, 260 U. S. 606, 43 Sup. Ct. 221, 67 L. Ed. 426.
The North boundary of Texas was fixed and marked pur=zuant to
the several decision= rendered in Oklahoma vs. Texas and such
boundary is the present boundary of Texas. Texas s4111 has
jurisdictlion over that part of Lake Texoma within its present
boundaries, unless 1t has lost 1ts jurlsdiction by 2 deed of
casaion to the Unlted States.

When the Federal Government constructed the dam at
Denlson, the waters of Red River whlch were lmpounded by The
dam covered the line whlch had been marked as the boundary of
Texas. When the waters of Lake Texoma reach the =plllway, (an
elevation of 640 feet) they will inundate 41,000 acres of land
in Texas, Hlickory Creek in Cooke County flows lnto thls part
of the Lake. Our inquiry here 1= whether this part of Lake
Texoma 1= part of the State of Texas and subject to 1lts politi-
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cal jurlediction.

The case of Curry ve., State, 12 8. W. (2d) 796 1is
declsive of thls question =0 far as your inquiry 1ls concernegd.
In that case, the appellant was convicted of the offense of
unlawfully selning withlin certain prohiblted waters in Nueces
County. It was shown that the offense was commltted within
the United States reservation at Port Aranesas, Texas. "This
land on the date of the alleged offense wax shown to be a United
States Milltary reservation, in use a= such and belng in the
actual custody and control of the War Department of the Unlted
States Government." In a well reasoned oplnion the Court of
Criminal Appeals affirmed the convictlon and held that Texaz had
never loat jurisdlction over the land situated in the reserva-
tion. The Court polnted out that "there is nelther con=ztitu-
tional nor statutory inhibltion against ownership of land by
the Unlted States government 1ln Texas" but it held that the
only means by whlich the Unlted States government could acqulre
constltutional jurlsdiction over the land so acqulred, toc the
excluslon of Texas jurisdiction, was by procuring a deed of
cesslon from the Governor of Texas, pursuant to Article 5247
V.A.C.S. The court in that case took judlclal nctlice of the
fact that no deed or ceasion had been made to the land included
in the Unlted States res=ervation at Port Aransas.

We have examlned the records of the office of the
Secretary of State and find no deed of cession to the land in
Texas which is presently covered by the waters of Lake Texomsa.
That part of the Lake i= therefore =tlll subject to the juris-
diction of the 8tate of Texas. Fort Leaveaworth R. Co. v2. lowve,
114 U. S. 525. 5 Sup. Ct. 995, 29 L. E4d. 264, Surplus Trading
Company ve. Cook, 309 U. 8. 104, 60 8. Ct. 436, 84 L. Ed. 603.

There still remain= the question of whether or not that
part of Lake Texom2 which is =ubject to the polltlcal jurlsedlc-
tion of Texas 1= "a public body of surface water". In Texas,
the question of whether a lake is a publlc or private body of
wvater is determined by whether or not 1t 1= navigable 1n fact.
Welder vs. State, 196 8. W. 868, error refused; Taylor Flsh-
ing Club vs. Hammett, 88 8. w. (2d) 127, error dismissed.

Thls is the rule at common law and the rule with reference to
public waters of the Unlted States. TUnlted States vs. Holt
State Bank, 270 U. S. 49, 46 sSup. Ct. 197, 70 L. Ed. 465;
Hardin vs. Jordan, 140 U. 8. 371, 11 8. Ct. 808, 838, 35

L. Ed. 428. Prom the data available to us 1t appears that the
reservoir of Lake Texoma la the slxth large=t in the Unlted
States and WQE§ the lake 1s full it will have lnundated 26,000
acres in Tex8#/69,000 acres in Oklahoma. Thls totals ap-
proximately 140 square wmile=. This is based on elevation at
£17 feet whilch is= the normal pool. At elevatlon of 640 feet
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(spillway crest), reservolr will inundate 41,000 acres in
Texas and 105,000 acres Iin Oklahoma for approxlimately 220
square miles. It appears that Lake Texoma 1s a navigable lake

iln fact and in law sinder the authorlities asove cited. Welder
va. State, supra, ﬁﬁited States vs. Holt 3tate Bank, supra.

We assume that the Federal (Government has purchased
from the various owners thereof all of the land presently cov-
ered by that part of Lake Texoma whlch is =ltuated in Texas.
The fact of ownershlp of thls land 1in a proprietary capaclty
doe= not, under State law, destroy the publlic character of the
wvater which overlays the land. Diverslion Lake Club vs. Heath,
126 Tex. 129, 8 6 S. W. (2d) 441. In that case the facts were
that a dam was constructed acros= the Medina River cauxing the
waters of the river to form Diverslon Lake which covered the
lands owned by the Diversion Lake Club. The Club contended that
it was a private and not a publlc lake and that the publlc had
no right to fish in 1t. In holding that the waters of the lake
were public waters, the Supreme Court said:

"Plaintiff in error insists that, even if defend-
ants In error should be accorded the right to fish in
the waters of the lake above what was the bed of the
river, they would iIn no event he entlitled to fish in
that part of the water above so much of the bed of the
la'ze as 1s owned by plaintiff in error. Thls position
1s untenable, because the water of the lake, notwith-
standlng the fact that wost of 1+vs bed is privately
owned, la =till publlc water. It 1s a part of the flood
water of Medina river which the lrrigation company has
the right to impound and divert for irrigation. The
permlt acqulred by the lrrigation company carried wilth
it the incldental right to construct and maintaln the
dam and the lake. 1t gave no title to the water, but
ruly the right to divert and use =o much of the waler
approprliated a= mlght be necessarily requlred when
beneflclally uzed for the purposr for which 1t was
appropriated. R. 8. 1925, arts. 7467, 7468, 7473, T4T76,
7492, 7515 and T543; Motl v. Boyd, 116 Tex. 82, 125,
126, 286 5. W. 458, It gave no tltle to the fish in
the water of the lake, no excluslve right to take
the flsh from the lake, and no right to lnterfere
with the publlc in their use of the river and its
waters for navigation, flshling, and other lawful
purposes further than interference necessarily re-
sulted frcm the constructlon and malntenance of the
dam® and lakes in such manner as reasonably
to acccocmplish the purpose of the appropriation.
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"When the Llrrigation company, plaintlff in
error's predeceszor 1ln tltle, conatructed the
dam across the river, 1t caused by 1lts voluntary
act the flocd waters of the river, public waters,
to spread over the land which 1t had acqulred,
submereing and iIn effect destroylng a portion of
the river bed, and glving to the public waters a
new bed. This artificizl change in *‘h2 rlver and
its bed 4ld not affect the publlic nature of the
waters and d1id not take away the right of the
public to ume them for flishing. Douglas v.
Bergland, 216 Mich. 386, 185 N. w. 819, 20 A.L.R.
197; Mendota Club v. Anderscn, 101 Wis. 479, 78
N. W. 185; Pewaukee v. Savoy, 103 Wis. 271, 79 N.W.
436, 50 L.R.A. 836, 74 Am. St. Rep. 859, 27 R.C.L.
pP. 1205, & 122, .

- There ls no question here of any confllct between
State and Federal regulationa wlth reference to the uze of the
wvaters of Lake Texoma. We hcld only thaet until a2 deed of ceasaicn
ls made by the Governocr of Texas to the United States ceding the
land 1n Texaz covered by the waters of IL.ake Texoma, that =uch
waters constitute a "publlc body of surface water of this State.”

We are, therefore, of the oplnion that the pollution
of Hickory Creek iz an offense under Article 698a, Verncn's
Ann. Penal Code.

APPROVED JUN 4, 1945 Yours very truly,
/2/ Grover Sellers ATTORNEY GENERAL OF TEXAS

ATTORNEY GENERAL OF TEXAS

APPROVED By /=/ Fagan Dickson
OPINION Fagan Dlckson
COMMIT™EE Assistant
BY /s/ BWB_
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